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 Defendants hereby submit this brief in support of their Iowa Rule of Civil Procedure 

1.1003 Motion for Judgment Notwithstanding the Verdict.   

INTRODUCTION 

In this litigation, Plaintiff claimed that she was subjected to sexual harassment in the 

workplace, and that her employment was terminated because of sex discrimination and/or 

retaliation.  She asserted three claims, all pursuant to the Iowa Civil Rights Act (ICRA): (1) sex 

discrimination; (2) sexual harassment; and (3) retaliation.  See Am. and Substituted Pet. at Law 

at ¶¶ 73 – 80.  On the morning of July 14, 2017, Plaintiff rested her case in chief.  The parties 

and the Court agreed that Defendants’ Motion for Directed Verdict would be noted as made at 

the close of the Plaintiff’s case, and argument on the motion was deferred until a more 

convenient time outside the presence of the jury.  Defendants also filed a written Motion for 

Directed Verdict and supporting brief on July 14.  All three claims proceeded to the jury, and on 

July 18, 2017, the jury returned a verdict in favor of Plaintiff on all three claims.   

ARGUMENT 

 Iowa Rule of Civil Procedure 1.1003 states, in relevant part: 

On motion, any party may have judgment in that party’s favor despite an adverse 

verdict, or the jury’s failure to return any verdict under any of the following 

circumstances: 

 

 * * * 

 

1.1003(2) If the movant was entitled to a directed verdict at the close of all the 

evidence, and moved therefor, and the jury did not return such verdict, the court 

may then either grant a new trial or enter judgment as though it had directed a 

verdict for the movant. 

 

The purpose of this rule is to allow the district court the opportunity to correct any error in failing 

to direct a verdict.  Easton v. Howard, 751 N.W.2d 1, 4 (Iowa 2008) (citations omitted).  A 

motion for judgment notwithstanding the verdict must stand on the grounds raised in the 
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movant’s motion for directed verdict.  Id. at 4-5 (citation omitted).  “When a district court grants 

a motion for judgment notwithstanding the verdict, it is also required ‘to rule on any motion for 

new trial by determining whether it should be granted’ in the event the judgment is vacated or 

reversed on appeal.”  Jasper v. H. Nizam, Inc., 764 N.W.2d 751, 769 (Iowa 2009) (quoting Iowa 

R. Civ. P. 1.1008(3)).  

I.     Plaintiff Did Not Present Substantial Evidence of Sex Discrimination.  

 

 Plaintiff’s evidence and argument in this case focused mainly on her claims of sexual 

harassment and retaliation, not sex discrimination.  Defendants moved for, and were entitled to, a 

directed verdict on the claim of sex discrimination.   

 Defendants argued in their directed verdict motion that Plaintiff did not produce direct 

evidence of sex discrimination.  To establish a prima facie case of employment discrimination 

based on circumstantial evidence, a plaintiff must show that (1) she belongs to a protected class; 

(2) she was performing her work satisfactorily; and (3) she suffered an adverse employment 

action.  Wyngarden v. State Judicial Branch, 856 N.W.2d 2 (Table), 2014 WL 4230192, at *11 

(Iowa Ct. App. 2014) (unpublished) (citation omitted).  Once a prima facie case is established, 

the burden shifts to the defendants to articulate a legitimate, nondiscriminatory reason for the 

adverse action.  Id. (quotation omitted).  If the defendants do so, the burden shifts back to the 

plaintiff to show that the defendants’ proffered reason for the adverse action is pretext, and that 

unlawful discrimination is the true reason.  See id. (quotation omitted); see also Smidt v. Porter, 

695 N.W.2d 9, 15 (Iowa 2005) (citing Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 

142-43 (2000)) (additional citations omitted).  At all times, the plaintiff retains the burden of 

persuading the trier of fact that she has been the victim of illegal discrimination.  Fuller v. Iowa 

Dep’t of Human Servs., 576 N.W.2d 324, 328 (Iowa 1998) (citation omitted). 
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Assuming that Plaintiff established substantial evidence of a prima facie case, Defendants 

gave a legitimate, nondiscriminatory reason for terminating her: poor work performance.  

Through exhibits and testimony elicited at trial (both on direct and cross-examination), 

Defendants explained their concerns with Plaintiff’s work, primarily her writing.  Plaintiff did 

not establish that this reason is pretext and that the true reason is sex discrimination, because she 

did not present substantial evidence that her termination was because of her sex, or “motivated 

by” her sex.  Plaintiff did not present substantial evidence that she was fired because her 

supervisors wanted a man instead of a woman in that position.  Sexual harassment and sex 

discrimination are not one and the same.  The primary alleged harasser (Jim Friedrich) was a co-

employee, not a supervisor.  The evidence established he did not have the authority to affect the 

terms and conditions of Plaintiff’s employment, and sexual harassment by him cannot be equated 

with sex discrimination.  The theory that supervisor Eric Johansen and Ed Failor, Jr. committed 

sex discrimination by terminating Plaintiff’s employment to “cover up” sexual harassment is not 

supported by substantial evidence.   

“Accordingly, the record did not contain substantial evidence to support the verdict” on 

the sex discrimination claim, see Easton, 751 N.W.2d at 6, and the Court should grant this part of 

the motion.  The Court should either grant a new trial on the sex discrimination claim, or enter 

judgment on that claim as though it had directed a verdict for Defendants. 

II.  Plaintiff Did Not Present Substantial Evidence on All of the Elements of Harassment 

for the pre-November 8, 2012, Time Period. 

 

To establish a claim of sexual harassment or a hostile work environment, Plaintiff must 

show: (1) she belonged to a protected group; (2) she was subjected to unwelcome harassment; 

(3) the harassment was based on a protected characteristic; and (4) the harassment affected a 

term, condition, or privilege of employment.  See Hok Kim v. Grand View Coll., 797 N.W.2d 621 
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(Table), 2011 WL 222515, at *5 (Iowa Ct. App. 2011) (citing Boyle v. Alum-Line, Inc., 710 

N.W.2d 741, 747-48 (Iowa 2006)).  Additionally, (5) if the harassment is perpetrated by a 

nonsupervisory employee, the plaintiff must show that the employer knew or should have known 

of the harassment and failed to take proper remedial action.  Id. (citing Boyle, 710 N.W.2d at 

747).  A hostile work environment is present “[w]hen the workplace is permeated with 

discriminatory intimidation, ridicule, and insult that is sufficiently severe or pervasive to alter the 

conditions of the victim’s employment and create an abusive working environment.”  Id. 

(quoting Farmland Foods, Inc. v. Dubuque Human Rights Comm’n, 672 N.W.2d 733, 743 (Iowa 

2003)) (internal quotations omitted).  To show that harassment was severe or pervasive, Plaintiff 

must show not only that she subjectively perceived the conduct as abusive, but that a reasonable 

person would find the conduct to be abusive or hostile.  See id. (citing Farmland Foods, Inc., 672 

N.W.2d at 744).  “On this objective test, factors to consider include: (1) the frequency of the 

conduct; (2) the severity of the conduct; (3) whether the conduct was physically threatening or 

humiliating or whether it was merely offensive; and (4) whether the conduct unreasonably 

interfered with the employee’s job performance.”  Id. (citing Farmland Foods, Inc., 672 N.W.2d 

at 744-45).  

 The Court should grant this motion on part of the sexual harassment claim; specifically,  

the time period before November 8, 2012.  Regarding 2010 and the evidence of Mr. Friedrich’s  

behavior while he was going through a divorce, Plaintiff did not present substantial evidence on  

element (5), that the employer knew or should have known of the harassment and failed to take  

proper remedial action.  Her evidence is that after she made a report to Peter Matthes in the  

summer of 2010, it appeared that he complied and spoke to Mr. Friedrich, and the comments  

stopped for a short time.   
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 Plaintiff did not present substantial evidence that between the summer of 2010 (after she  

alleges she spoke to Mr. Matthes) and November 8, 2012, the conduct was sufficiently severe or  

pervasive to alter the conditions of her work environment.  See Farmland Foods, 672 N.W.2d at  

743.  Although there was testimony that Mr. Friedrich’s inappropriate behavior continued during  

this time period and was “constant,” the testimony was vague as to what happened during this  

period and does not satisfy the legal standards.  Properly applied, the standards will filter out  

complaints attacking “the ordinary tribulations of the workplace, such as the sporadic use of  

abusive language, gender-related jokes, and occasional teasing.”  Faragher v. City of Boca  

Raton, 524 U.S. 775, 788 (1998) (quotation omitted).  The ICRA, like Title VII, does not set  

forth a general “civility code” for the workplace.  See Burlington N. & Santa Fe Ry. Co. v. White,  

548 U.S. 53, 68 (2006) (quotation and citation omitted).  The alleged occasional comments by  

senators are not severe or pervasive as a matter of law, and Plaintiff did not present evidence that  

she reported these to a supervisor until the meetings in December 2012.  Therefore, they were  

not incidents that her supervisors knew or should have known about prior to that time.   

 In addition, Plaintiff did not present substantial evidence that between the summer of  

2010 (after she alleges she spoke to Mr. Matthes) and November 8, 2012, she subjectively  

perceived the conduct as abusive.  Both Plaintiff and her husband testified that she was unhappy  

at work between January 2013 and May 2013 – approximately five months.  Mr. Anderson  

testified that while the job had its ups and downs, Plaintiff was generally happy at work until  

January 2013.  Plaintiff’s testimony supported his assessment, as she testified she began to feel  

emotionally down and anxious about work in January 2013.  Plaintiff agreed that she was not  

feeling emotionally down and anxious about work in 2010, 2011, or 2012.   
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III.     Plaintiff Did Not Present Substantial Evidence of Retaliation.  

 

To establish a prima facie case of retaliation, a plaintiff must show: (1) she engaged in 

statutorily protected activity; (2) the employer took adverse employment action against her; and 

(3) there was a causal connection between her participation in the protected activity and the 

adverse employment action.  Boyle, 710 N.W.2d at 750 (citations omitted).  If the plaintiff 

establishes a prima facie case, the burden shifts to the employer to establish a nonretaliatory 

reason for the adverse employment action.  Roche v. Davenport Cleaners, Inc., 860 N.W.2d 924 

(Table), 2014 WL 7343555, at *7 (Iowa Ct. App. 2014) (unpublished) (citation omitted).  If the 

employer carries this burden, the burden shifts back to the plaintiff to show the reason was 

pretextual.  Id. (citation omitted).  The ultimate burden is on the plaintiff to show that she was 

terminated (or suffered other adverse action) for engaging in the protected activity.  Id. 

Plaintiff did not establish substantial evidence of a causal connection between her 

participation in any protected activity and her termination.  No reasonable jury could conclude 

that Ed Failor, Jr. and Mike Marshall would initiate meetings with Plaintiff and Pam Dugdale in 

the aftermath of Freddy’s “rhythm” comment, ask them if there were prior incidents, and work 

on revising the sexual harassment policy, only to decide that Plaintiff somehow needed to be 

retaliated against for what she raised in those meetings in response to their own questions.   

Similarly, no reasonable jury could conclude that Defendants retaliated against Plaintiff 

for giving Eric Johansen the May 17, 2013 written memo.  It is well established that “more than 

a temporal connection between the protected conduct and the adverse employment action is 

required to present a genuine factual issue on retaliation.”  Hervey v. Cnty. of Koochiching, 527 

F.3d 711, 723 (8th Cir. 2008) (quotation omitted).  The “wisdom of this rule is evident in a case 

such as this, where the employee was accused of [poor performance] before” the protected 
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activity of May 17, 2013.  Id.; see also Hulme v. Barrett, 480 N.W.2d 40, 43 (Iowa 1992) 

(Hulme II) (stating that “anti-retaliatory legislation does not immunize the complainant from 

discharge for past or present inadequacies, unsatisfactory performance, or insubordination” 

(citation omitted)).  Thus, “[e]vidence that the employer had been concerned about a problem 

before the employee engaged in the protected activity undercuts the significance of the temporal 

proximity.”  Hervey, 527 F.3d at 723 (quotation and citation omitted).  Indeed, the United States 

Court of Appeals for the Eighth Circuit “has often expressed an inclination to discount temporal 

proximity due to the perceived risk that employees who anticipate discipline or adverse actions 

might preemptively engage in protected conduct to complicate or forestall such discipline or to 

set the stage for later retaliation claims.”  Donathan v. Oakley Grain, Inc., 861 F.3d 735, 742 

(8th Cir. 2017) (citations omitted).  Defendants’ concerns with Plaintiff’s work performance 

were well documented, and she knew at the latest as of May 10, 2013, that her job was “on the 

line.”  The jury may not have liked the business judgment decision of Defendants, but “unwise, 

unfair, and ill-advised adverse employment actions do not suffice to establish a retaliation claim 

under the ICRA.”  Roche, 2014 WL 7343555, at *7 (citing Nelson v. James H. Knight DDS, 

P.C., 834 N.W.2d 64, 71-72 (Iowa 2013)).    

Even if Plaintiff established substantial evidence of a causal connection, she did not 

present substantial evidence that her termination (or any other adverse action) was because of, or 

“motivated by,” retaliation for her protected activity.  “Accordingly, the record did not contain 

substantial evidence to support the verdict” on the retaliation claim, see Easton, 751 N.W.2d at 6, 

and the Court should grant this part of the motion.  The Court should either grant a new trial on 

the retaliation claim, or enter judgment on that claim as though it had directed a verdict for 

Defendants. 
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CONCLUSION 

Defendants request judgment notwithstanding the verdict as set forth above.   

Respectfully submitted, 

      THOMAS J. MILLER 

      Attorney General of Iowa 

 

/s/ Molly M. Weber 

MOLLY M. WEBER (AT0008313) 

Assistant Attorney General  

Department of Justice    

      Hoover State Office Building  

      Des Moines, IA 50319 

      (515) 281-5309 / FAX: (515) 281-4902 

      molly.weber@iowa.gov 

 

/s/ William R. Pearson 

      William R. Pearson (AT0012070) 

      Assistant Attorney General 

      Department of Justice 

      Hoover State Office Building 

      Des Moines, IA 50319 

      (515) 242-6773 / FAX: (515) 281-4902 

      william.pearson@iowa.gov 

   

All parties served electronically.  ATTORNEYS FOR DEFENDANTS 
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